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Defence" 
By: J.G. Wigmore 

The "two ljeers dcfcnce" has  
been c~ne of the  most cornmon de- 
fences used in Canuclian criminal 
courts against the  charge of driv- 
ing with :i blood i l l~ohol conccntra- 
tion greater than 0.08 g1100mL. In  
this type of case, which is known 
in Ontario as  I(. v. ('itx-tc~r, thc  
accused i rnpa~red  drive^. would 
testify a s  to thei r  rcblf-rtbported 
consumption of a1r:ohol for r,ho 
several hours prior to  the  offence 
(typic:~lly "t\vo bec.rs"). ,111 t~xpe1-t 
would then tcstify t h a t  if the  
accused only had th is  amount to  
drink tha t  t h ( ~  HAIT (blood >\lcol~ol 
concentrnt~on) ;tt the  tirne of driv- 
ing would he \>elow 0.08 g/lOOmL1. 
The dc>fcnc:e was under no obliga- 
tion to show where: the  c~vidential 
breath alcohol instrument was an 
crror, but  ~f t h e  testimony raised a 
reasonable doubt, then the  pros- 
ecutor (crown attorney) w ~ t i l d  lose 
the legal ;[,rclsumption and thus  
the case. 

Code of Canada Ijy W i l l  C-2 are 
expected to give: the police 2 r d 
prosecution ~raTu:thlt? tools ti) assist 
in solving the problem of i n  $.aired 
driving by a2colw1 andlor o t h s  
drugs The complete Bill C-2 may be 
obtained a t  tho following wstl)site: 
<httpr//www2.parl.gc.ca/Hc+~~seBil1w 
BillsGovernmcnl .aspx?l,ar g uage-=K 
&Mode=l&Parl=-39ScSes=;k C'B> 
and then click on t hc Roya 4ssent 
hutton of C-:!. 

of the  alleged drinking history 
of the acct~sed as "evidence to 
the  contrary." Jn order to raise 
evidence to the  contrary in court 
the defence must now show t h a t  
the instrument was 
malfunctioning or oper;lted im- 
properly and tha t  th is  malfunc- 
tion or improper use. must be t o  
such a degree th;it the  DAC of 
the  accused would be below 0.08 
g/100m14. 

The ntlw law is rrow being 
contested throughout the  cr imi~la l  
courts in (:anad:a a s  "unconstitu- 
tlonal." a s  i t  8ulJpos(*dly restricts 
the  r ~ g h t s  of thc accused to  a full 
and complete drifenc.e. The final 
legal outcr)me of the  ncmr amend- 
ments will proh;lbly not be corn- 
pletc]jr known ft,r a few years as 
litigation procctbds and most likely 
will have to lte by the 
Supreme i,:*urt of C:anada, Lowel. 
criminal courts in Ontario and 
other provinces however, have 
ruled that  the changes a re  eviden- 
tiary in nature  , ~ n d  as  such the  
:~mendmeuts  are  retroactive and 

In o rd t~r  to prev(>nt 1 his type 
of scient~fically invalid t~vidence, 
the Crprninal (!ode of' (';*nada 
was a m ~ n d e d  hy I ) l i l l  C-2 on 
?July 2"" 2008 t,o restrict the use 
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Self-reporting of drinking by ;ire not unconstitutional. 
drivers has  bec~n known for many Bill C-2 has  updated Canada's 
years to  bo highly unrc*liable.' impaired driving laws which have 
One study conclitdt?d that:  not been substantially changed 

since 1969. Before (1-2. the  police 
'The rc~.;ull s support 1 he could not [.onduct Sttindardized 
contenl,ion that the 1)WI of- Field Sobriety Tcsts (SFST )or 
fendcrs w v r e  misrcpresent~ng conduct tests by Drug. Jtecogni- 
their alcohol use and raise tion Experts (1)ltE:). Blood samples 
qucst,ions :ihout the list of could be cc)llected by police demand 
self-reports to gat her. such only ~n restricted cases and only 
information' for alcohol. Hoth SFST and TIRE 

are now allowed and  there is a 
c r i m i ~ l ~ l  charge ~f the  suspected 
impaircd drivcr:, refuse to perform 
the tests. 'I'hc. collcct~on of urine. 
saliva or blood i:; now allowed in  
the  Criminal Code to determine 
the presence of drugs as  par t  of tlic 
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