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CONSTITUTIONAL ASPECTS OF DWI ENFORCEMENT

Fpurft Anen{ment

A" MotorVehlcle Stgps

Random susplclohlbss pollce stops of nptortste aro consti[rtlonally prohhltsd.
Except in those situatlons In whlch there ls at least articulable and reasonable
susplclon that a motorbt or vehlde ls ln vlolatlon of the lar, stoppirg an automobile
and detralnlng the dtfoer in orderto checft a drfuefs licence and the reglabatbn of
the automobile are unr€asonable underthe Fourth Amendment,

1. Under certaln clrcumstrancss, a lanr enforcement offlcer mey stop a motor
vehide on less than an artisulable suspiclon'that a lar has been vlolated.

a) Pollce lnquiryastowhehersomething iswrong based on'outof the
ordinarf ciramstances rvhlclt do not rise to the level of crlminal
conduc't.

b) Police stop of vehlcle In an attempt to prevent oparator from vlolating
the law'

c) Police stop is permissible under community caretaking funclion.

2. A properly conducted police DWI road bhck atwhich indMdual motoristrs are
bti"fy detained ls an exceptlon to Sre 'lndMdualized raasonable suspicion,
requlrement and is constlttrtional.

B. Fleld S*DrletyTasts

1. Fleld sobriety tests are not'searcheg" for constitu$onal purposes.
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Z fu Indlvldual ls not under anest or ln custody slmply when asked to perform
field sobriety bsb.

C, \tl4aotaplng

Pol'EB vHeotaping of DWI suspecfs booklrg procedureswas neithera search nor
a selzure fmpllcafng the Fourth Amendment.

D. Blood and Breath Acohol Testlng

1. A competled lntruston into the body for blood to be analyzed for atcohol
oontent ls a search underthe Fourth Amendment.

2. Subjeding a penton to a Breathalyzer test, whlch generally requlres the
produc'tlon of alveolaror'deep lung" braathforchemlcalanalysls, lmplicatee slmilar
ooncems about bodily integdg and, llke the blood- alcoholtest, also ls a search.

Hoilever, breath tests are less intruslve than blood tests. Unlike blood tests, breath
tests do not reqrlre pferelqg thE skln and may be conducted safely outsHe a
hospital bnvlronment and wilh a mlnlmum of lnconvenience or embarassment.
Tharebre,lheadmlnlslratlonof a breath testdoes not lmpllcate signifrcantpdvacy
@ncems.'

3. A search wanant is not requlred for Breathalyzertestlng of anested drunken
ddvers, Tesling ls perrdssible under the'exlgent circumslances'and 'search
Incident to a lawful aircsf, exceptfons to the Fourth Amendment wanant
requirement.

From a onstitrrdonal perspecfive, a wanant also ls not requlred forthe drawing of
blood for alcohol tesffng,

4. To request a breath or blood alcohol tes[ a polloe ofilcer must have pobable
cause (Fasonable grounds?) to belleve that Ote *sped has been operatng a
motor vehlcle whife under thE Influence of Intoxlcatlng llquor.

ll. Flfrh AmeRdment

A" Genenl Appllcatlon lp QlM Offenses

Mimnda requlrements apply regardless of natrra or severlty of the suspected
offense. MiraEda applies to police guestlonlng of motoristfor mlsdemeanor DWI ofiense.

B. Roadelde Ouestlonlng
Roadslde questioning of a motorlst detaired pursuant to a routine tnafflc stop was
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not'custodial'for purposes of Mlfg{a. Mlranda wamings are not required.

C. Eleld9gbrletyTestho

L Standard sobrfety tests measuring reflexes, de$erity and balancg do not
require the perbrmance of testimonial acts and do not violate the Fifth Amendment
ln the absence of Minanda uaamings.

2. Admissloninto evldenceofdefendanfsrefusaltoperformfield sobrietytests
does not vlolate the pivilege against self-incrimination.

3. CounSng numbers and reciting the alphabet- testimonial?

4. A.sklng defendant to rate his tevel of intoxlcatlon on a scale of 1 to 10 cannot
be drarac'tedzed ae a ffeld sobdety test Rather, it ls an enmple of Intenogatlon
seeking testlmonlal evidence.

D. Pqst-Arlest Que$tlonlnq

Upon anesl a custodial situation clearly exfsts, but 'qrstody' is only one
component of the Mlrandq analysis. Consider also whether the evldence is
teetlmonial.

1. The sfuned nature of a zuspects speectr. The physicat inability to articulate
words In a dear manner due to the lack of musanlar coordlnaffon of the tongue and
mouth ls not a testlmonlal component of a suspecfs responses to police
questionlng.

2. Questions regarding a suspecfs flolne; address, helght weight, eye color,
date of blrth, cunent age, etc. lnquiries of this nafure subsequent to anest
constifirte "custodlal Intanogafon'; it doos not matter that the questions were not
Intended to ellclt inbmatbn br invest[atory pu]poses. Horever, these quesUons
fall withln the touUne booklng $restlon'exceptfon whldr exempts from Mlfanda's
coverage questionsto secun blognaphbal data necsBsaryto mmplete booking or
pretriral servlcss. Thls doss not mEan that any questlon asked during the booking
process is exempt fiom Mlnandq; only those inqulries reasonably related to the
pollce's admlnlstrativa concems are glven this status.

3. Pdice obsewations that a defendant is'abusive, anogant Incoherent and
very talkatlve'during routine booking questions are not testlmonial in nature.

4, Police request that defendant calculate the date of hls sixtlr blrtMay
constituted custodlal intenogation whlch atempted to ellcit a testimonial response.
Whenever a suspec{ is askqd for a responsa requiring communication of an
express or lmplled assertlon of belief, the response (whether based on truth or
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falsity) ontains a tssfmonial component.

5. Questions regnrdlng whether defendant oouH Ted the effedo'of what he
had been drlnklng and whether defendanfs drinklng had affected hfs drivlng and
perfomance offieH sobrietytests requlres Miranda wamfngs slnce theywere likely
to elidt self-lncrfmlna0ng testimonial evfdencs.

6. Volunteered statements made by a suspoct whlle ln custody are admissible
and requlre no Mlnlda wamlngs.

E. Breath Tesflng

1. Police office/s request for a suspsct to take a-breath or blood test is not
interogatlon for purposes of Miraf.rda. Slnce lt is not a response to intenogation,
a suspecfs refusel to eubmft b a breath or blood test ls admlsslUe evldence ln a
DWI posecutlon, even in tha absence of Miranda wamlngs.

2. Breath tests, while incrtmlnating, an) nottestimonlal communlcations withln
the ambit of the Fffih Amendment.

F. Vldeotaplng

1. The videotaping of fleld sobriety tests or the station house questioning of a
suepect adds nothlng to the Mlrande analysls. fie naturs of the sublect materof
fte'vldeotape determlnee wheffier Mlrandq applies. The vldeotape is merely a
medranlcal rcpmducilon of the observa$ons made by IndMduals who wittressed the
adfona of defendant at the tims of the vldeotaping. The vldeotape ls no more
testirnonlal than the traklng of still pichrres, blood or urine samples held b be outslde
the privtega agalnst eelHncriminatbn.

2. In caseo involving Mhand.a vlolathns, thers ls a distincdon between the audio
porfon ard tre vldeo portlon of thE vldeobpe. Since a defendanfs physlcal
npvementc are nol tes0monial, the vldeo portbn of the tape, whlch deplcts those
movements, shouH putlnely be admittod Into evldence,

G. Rlghtto Gounsel

A suspec't has a rfght to consultation with and the presence of an attomey during
custodlal lntenogathn-
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lll, Slxth,Amendme0t

A" FleldSobrletylp.sts

A motorist wtro is ordered to perform field sobdety tests as part of an investigatlve
stop prior to anest has no stratutory or constitutional right to contact counsel before
pedorming lhe field sobriety testrs.

B. Vldeotaplng

A s_uspeciled drunk drfver has no right to consult witlr an attorney prior to submlttlng
to field sobriety tests wtrlch are being videotaped.

C. Breath Testng

Possible sources of a right to consult with counsel to declde whether to submit to
breath testing are: Sixth Amendment (crl$cal stage analysls), Due process Clauss,
state staMes and state constitutlons.

1. A suspected drunken drlver has no rlghtto oounselfor purposes of deciding
whether tro submit to breath te$ing.

2. Breath testing is a'crftfcal stago'of ths proseantion in a constifutional sense;
an accused has the right to counsel in determlnhg whether to submit to breath
testing.

3. Due procass provHes rbht to counsel for purposes of breath testing.

4. Some states have established a statutory rfght to oounselto decldewhether
to submitto breath testing.

5. Rlghtto counselguaranteed by State Constitution.

6. The Unlted States Supreme Courfs vlew:
F 909 N.W.2d S12 (Mtnn. igBS), the
Supreme Court of Mlnnesota held that a.suspected drunk ddvei had no staiutory
or conetitttional rlght to an afromey to deiide whether to subrnit to breath testing'.
The defendant appealed to the United Stratee Supreme Court. A majority of 6-e
court refused to hear the cass and dlsmlssed the ippeal for lack of a substanttaf
federal quesfon. Justhes While and Stwens diiiented firom the dlsmlssal,
arg.ufrE thatthe.split of legal authority around Ore counfy requlred the Courts
reviewto sefile the issue. 106 S.Ct 5SO (1985). Justice Wfrite igain pressed tho
issue in a dissent from a denlal of cErtlorarl twil years later, Grtffilh v-ltflnols. 102
S'ct. 3179 (1987). The Supreme Court has yet io tare a casEffi topla
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7 ' Even thoseJurfsdictions hat have remgnized a fuht to counsef for purpsesof breath testing have not treu nattlls riI[iii a'ulil,lt". Given the evanesc'ntnabre of the 
"uHglT 

Deing srrught throt;h- ii;G1;ilng, a suspect ts enrigedonly to be afforded a 'reasoiableipportrniy"-to6niuft 
with counsel.

3;r,",3n;|?j;TrTlf$.- dshr ro have counsef ac.tuatry presenr durins rhe

D. Blgod Testlng

The appticability and extent of a right to_ m.-upe[ [o. r pu]poses of declding wfretherto glve a blood sampfa foralcohol tEsflng wiff ln afl ilkJhoid be coextenstoe with thescqpe of the rrght to cqrnser whrch a pgiuarrilrrrftlili"; 
rycognizes for purposesof breath tesffrg. In decldlng thls qu*tion, o" thii['ffi the speciftc orilh of anyrfgfrt to counser whrch rnay exlit roi uiean-i;ffi;"i".g., stiito statute, stateoonstituflon].
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